NELSON RESOURCE MANAGEMENT
PLAN

OFFICER’S REPORT TO HEARING
COMMISSIONER ON

COUNCIL PLAN CHANGE 06/04
(STOKE RAILWAY RESERVE)

August 2007






Fite Ret RMO 100202
No of attachments 6

7 August 2007

The Comnmusstoner

RT TO HEARINGS COMMISSIONER - PEAN CHANGE 06/04 -
1

1. Introduction

.1 My name is John Pattison [ hold the position of Policy Planning Advisor with the Nelson
City Council. 1 have been employed by the Council in a variety of planning positions
since 1992,

| have a Masters degree in Geography and Economics and a Diploma in Town Planning. |
am a member of the New Zealand Planning Institute and have worked as an emplovee of
Councils. a private consulting firm, and in my own consultancy. for over thirty years.

2. Contents of Plan Change 06/04

2.1, Atthe 12 December 2006 meeting of the Environment Committee, it was resolved:

THAT Plan Change 06/04 and accompanying S32 Evaluation be adopted;

AND THAT the issue of a notice of requirement to extend the cycleway/walkway
designation (DN9) over the § metre strip contained in part Lot 34 DP349352 und
Lot 34 DP362586 be approved;

AND THAT it be confirmed that Plan Change (06/04 has been prepared in
accordance with the statutory procedures set down in Part One of the First
Schedule to the Resource Managemeny Act 1991,

AND THAT Proposed Plan Change 06/04 and the accompanying Notice of
Requirement as adopted be publicly notified;

AND THAT in accordance with Clause 16B(2) of the First Schedule of the
Resource Management Act 1991, the provisions of Proposed Change 0604 have

effect from the dute of notification.

22 Plan Change 06/04 and the accompanving Notice of Requirenient iivolved the fullowing
aticnidments to the Nelson Resource Management Plan.

e Rule INFI7.1¢) was amended by adding the following words at the end of the exisung

sertence W here the vite adbomns Hie Y melre slrip dhenae part of Lop 35V 30SN Do

Lot 34 DPI0 2386 the site boundary shall be deemed 1o be the eastern houndary of the

st iyt the pacposes af sreasirine daylivhe anoles

e Plannme Map No 29K was amended to show the 3 metre strip themne part of ot No 34

DYWRAORAY and ot Nao 32 DPIA2ARA) as havine a Residental ~onine
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Appendix APTS.3 2 was amended by adding the following explanation at the end of the
existing paragraph: NB thar {n respect of the 3 metre sivip which forms part of the
Raihvay Reserve and s contained in part Lot No 34 DP349332 and Lot No 34
DPI62ASO. measurements shall be raken from the eastern boundary of the said sirip
(Refer Rufe INV27 1 ¢} 7

Planning Map No 291 was amended to extend the cyeleway/walkwav designation DN9
over the 5 metre strip contained in part Lot No 34 DP349332 and Lot No 34 DP362586.

Refer to Attachment 1 for the location map of the land which is the subject of the Plan
Change Attachments 2 and 3 show the details of the Proposed Change and the Section
32 Evaluation.

Proposed Change 0604 has now progressed through the statutory stages of submission
and further submission. The Hearings Commissioner must now consider the matters
raised in those submissions and. in accordance with the Council’s Register of
Delegations, make a recommendation to Council.

Background

T'he residential properties which lie to the northwest of Main Road Stoke and adjoin that
part of the Railway Reserve which is the subject of this Plan Change, were rezoned from
Rural to Residential by a Variation to the Plan in 2001 (Variation 01/01). This land is
shaded green on the attached map (Attachment 1). The Variation also rezoned the
adjoining portion of the Railway Reserve (shaded orange) from Rural to Residential to
bring the zoning into line with that applving to the balance of the reserve which extends

to the north.

A private plan change application was subsequently lodged to change the zoning of the
land immediately to the northwest of the Railway Reserve from Rural o Industrial, The
Commissioner who heard that application agreed 1o the change except in respect of a
30m wide strip of land adjoining and parallel to the Railway Reserve. for which the Rural
coning was retained. This was done in order to provide “some protection for the row of
properiies adjoining the proposed industrial area across the former raibvay reserve. ™ In
addition to the 30 metre rural “buffer™. a 10 metre setback also applied. in effect creating
a 40 metre strip of land which could not be used for industrial purposes. (In reality, this
restrictton would have had only limited effect as most industrial activitics are permitted
activitics in the Rural zone provided they do not exceed 300m™ )

References (appeals) were lodged by two of the industrial properties to the northwest of
the Railway Rescrve. The outcome of negotiations between the referrers and the
respondent (Council) was an Environment Court Consent Order dated 23 July 2001. This
resulted in the resoning of the 30 metre “amenity strip” from “Rural” to “Industrial”. It
also required that a landscaped S metre sctback be cstablished and maintained within the
industrial land. a 3 metre high aconstic fence constreted all work 1o he indertaken hy
the industrial property owners. This would suggest the expectation at that tme was  that
the property would feimaln i prvaic owaerslup.

.‘%uhscqmm o the above evenis an Hmﬁia'aiinn wes midde o conseni 1o subdivide The
industrial land referred to above. The application inctuded an ofler to vest the 3 metre
sethack in the Council Por reasons which are sull anelear this offer was accepted b

) .

LI | PR | - . . i1 e RN o - o . .
Councii and. as a conmsequence. the responsibility Lo plant wnd mudatain th

"
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landscaping ~swip (with an Industrial zoningy no longer resis with the idustrizd
fandowiec buioweib e Councad, Thins s the D oete sinp dud s the subject ol ih

Proposed Change.
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It 15 clear that the previous Industnial zoning ot the S meire strip was no acodent nor was

it an “oversight™ as has been claimed by one of the submitters in correspondence with

Council, Under the terms of the Consent Order this strip was envisaged as remaining in

the ownership of the adjacent industrial property owners and being maintained by them

ft was not anticipated that the developers would offer to sest it with Council. or that

Council \muld agree 1o dLLLpI ov.m.rshlp of the Idnd It is as a consequence of vesiing
- l “la - “
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arisen.

Had the > metre strip rematned part of the mdustral sites as origmally proposed  these
sites would adjoin a residential site (the Raibway Reserve) and any butldimgs crected
would be H.,C}unuj o L,Unlpl with the dd\,ll\._’}l[ pi'u‘»‘isions set ol i the Industrial rules
and n Appendix 15 of the Neison Resource Management Plan as measured at the
boundary of the 5 metre strip with the reserve (i.e. the southeast side of the 5 metre strip)

Refer to Figare 1 in Attachment 4.

As a consequence of the 5 metre strip being vested with the Council, while the strip still
retains its “lndustrial” zoning. i has effectively become a neighbouring industrial
property (albeit ewned by the Council). See Figure 2 in Attachment 4. Onc cffect of this
is that the dayhght proviﬂ;iom of Appendix 15 no longer apply and taller buildings than
would normally be permitied can be constructed on these sites in ¢lose proximity to the
acoustic wall. This came about by virtue of Rule INr.27.1a) ¢) which specifies that
buildings should “nor penetrate o recession plane in accordance with Appeadix 15
(dawy hghf admission-residential) where the site adjoins the Residential Zone, and for sites
in the Naviand Road South industrial arca. am other zone.” As the 5 metre strip now
has an Industrial zoning, it does not represent any other zone and the provision no Jonger
applies. Furthermore, the general provision contained in Rule INr.29.1 which required a 3
metre setback from residential boundaries. can no longer be relied upon, as 1t ts overruled
by the more specific Rule INr.30 which does not require such a setback provided ™ « 3m
wide landscaping strip is established and maintained ... . N

It was recognised that the vesting of the 5 metre strip with Council had disadvantaged the
residential property owners to some degree and Council considered it appropriate to
mtroduce a Plan Change which would rezone the 3 mete strip from “Industrial” to
‘Residential * However, a straight rezoning to Residential would result in the recession
plane being applied at the northwest (Industrial) side of the strip. a solution that could
impact unfairly on those mdustrial propertics planning to erect buildings adjacent to the
acoustic wall, possibly moving them a further 5 metres away from the reserve. See
Figure 3, Attachment 4. For this reason the Plan Change proposes that the measurement
of daylight angles (ie. the application of the recession plane) take place at the
southeastern (Railway Reserve) side of the strip. The etlect of this is to reinstate the
situation that applied as a consequence of the July 2001 Consent Order. Sce Figure 4

Attanhmant A Amwi-.m- Aadvarntana AF the meamacad  adascao a0 thor b e bd s
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administratively nealer. wiily the land being added 1o the exisuing reserve and carryving the
same zoning as the halance of the reserve

Submuisstons and Further Submisstons

Proposed Plan Change 0604 was publich notified on 23 January 2007 faenty <y
- its of the Resoce

submissions were reecived. o accordance with the reguircimients
Management Act. a summary of submissions was< publichy netified on 21 -'\pri! 2007 and
onved A ¢ Ttk
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further cubmmesiong myvited  Ong cfurther submicssion” was roc

submissions and the “further submission are appended as Attachments 3 and 6 A

f
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summary ot cach submission, detailing the significant issucs and the remedy sought. is

sel out in Appendix A 1o this report.

Uhe submissions may be divided into two main groups: those that would like dayheht
angles to apply from the new boundary of the individual Industrial sites and who
generally want tighter controls on the effects of the industrial activities. and those who
believe industrial activities are already being treated unrcasonably and who wish to

minimise the imposition of restrictions now and n the future.

In respect ot the Notice of Remnremem to extend the eveleway ’\xn!l\‘\\jx .rikf_q_(ipd!](\n
(DN9) over the 3 metre strip as defined in the Plan Change documents. onlyv five of the
submissions specifically referred to the designation. All five were m lavour of the
designation proceeding. Several other submissions, while silent on the specific issue of
the destgnation, were opposed 1o the Plan Change proceeding 1n 1ts present form. so this

could be interpreted as tacit opposition.

Evaluation

In respect of the proposal to measure daylight angles at the southcast
boundary of the 5 metre strip, it is considered necessary to clarify a number of apparent
misunderstandings in submissions. What is proposed in the Plan Change is entirely

o

conoictant with tha Eroiranmon

+y t it M amcamt Yeds ™.
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from the same position proposed by the Court even though changes have occurred in land
ownership and the proposed zoning, Figure 1 in Attachment 4 illustrates the situation
which apphed subsequent to the bnvn‘onment Court Consent Order, with the daylight
angle being measured at the point where the Railway Reserve (zoned Residential)
adjomed the 5 metre strip (zoned Industrial and at that time in the ownership of the
industrial landowners). Figure 2 shows the situation that applied subsequent to the
vesting of the 5 metre sirip with the Councii. While the 5 mctre sirip has retained its
Industrial zoning the different ownership means that daylight provisions no longer apply.
Figure 3 shows the situation that would result if the 3 metre strip was rezoned Residential
and the daylight provision was applied at the Western boundary of the Residential zone
(as sought by the residential submitters). Figure 4 indicates that the Plan Change will
result in the same situation as applied subsequent to the Consent Order (Figure 1) except

that the zoning of the 5 metre strip will now be Residential.

Had the Plan Change not been proposed. industrial properties would not be required to
satisly daviight admisston requirements. Every other industrial zone tn Nelson has to
satisfy this requirement which is intended to protect the interests of adjoining residential
properties. Furthermore. it was not intended by the Consent Order (Refer Para 3.5).
Lqually. any move to have daylight angles taken from the northwest side of the 5 metre
strip would have the effect of imposing further restrictions on the industrial sites. another

sttuation not envisaged by the Consent Order.

ihe Counci has not as claimed. “omitted” the 10 metre no busld’ zone. dispensed with
ot eroded buffers recommended by the Court. eroded previous protection accorded the
Railway Reserve. o1 made concessions intended o favour one party as opposed (o the

other, As t"kp}?lii'lt"d i pam,\)l;dp}lx 350038 ol this rt_'pn!‘l__ the Plan (”ﬂ'c‘.ﬂ‘.{f_‘ hag ﬂ!!Cﬂ’!pr‘d

to reinstate the situation which existed subsequent to the signing of the Consent Order

a

CIne of the More common Concems ey pressed b'\. residential submutiers was the #fipet
high walls-buildings on the cvelewaviwalkway. particularly during the winter months.
where the Tack of dayhight angles will result iniev and dancerons cyelewasy and
walkways' . Inview of the width of the Railway Reserve (22 metres. or 27 metres
mctuding the 3 mewe stripy and the fact that uny sunlight obsirection by industrial

pA
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buildings would only oceur during the afiernoon as they are on the western side of the
resery e, such an effect would seem unhikely As the writer 1s not a regular user of the
reserve. the matter was reterred to the Nelson City Council Transport and Road Safety
(o-ordinator {Margaret Parfitt) for comment. Margaret cveles the route each day on her
way 1o and from work She responded as tollows: 1 do not believe the part of the railway
reserve In question will be unduly affected by icy conditions due to the pian change The path
runs north-south so it 15 unhkely that any buildings of height to the west will cause it to be shaded

all day. although it may lose sunshine earlier in the afternocon ™
It is ot mtended that Margaret present evidence at the heartng Hewover should e

Commissioner wish she will make herself available to respond to anyv questions

The consequences of Lhe transler of the 5 metre strip and the mplications of the strip
being coned cither "Residential” or “Industrial”™, can best be demonstrated by examipie
{he Gibson limber building was constructed on the boundary in accordance with what
was permitted prior to the notification of this Plan Change and as a conseguence of the
vesting of the strip with Council e no provision for dayvhght admission applied Had the
strip not been vested with Council and the davlight recession angle measured from the
boundary with the Residential zone (1¢. the southeast side of the 5 metre sirip) the
existing building would have largely complied, apart from a very minor issue of non
compliance at the top of the boundary wall. However, if the daylight recession angle was
measured at the northwest side of the strip the building would not comply and in order to
achlevc compliance lT. would need to move 5.6 metres further back into the site. A
1 mple will be produced at the hearin

o
Lr =
=

de&e!{)pmel nt on adjacent industrial sites. In some instances around 3 St
buildings will locate within 5 metres or less from the common boundary wnh a
residential property. with the houses located a similar distance back from the boundary.
The situation is quite difterent along the Railway Reserve, with a reserve width ot 22
metres, a further 5 metres for the fandscaping strip. and with houses to the cast of the
reserve set back distances varving hetween 5 and 25 mertres. While these properties have
significantly greater separation distances than elsewhere in the City and there is httle
basis for concern about daylight admission, the residents rightfully point out that at the

time many purchased their land. even greater buffers existed (Refer 3.2).

-

[t has been suggested that the proposed rezoning of the 5 metre strip “Residential™ wili

p.____L hack the “Indostrial” boundaries and result reaier restrictions on industrial

operations. Some concerns have also been raised that industrial activities are already
constrained and that the proposed change may result in further {(unspecified) problems in

the future. It is correct that rezoning the 5 metre strip ~Residential” will push the zone

ﬂ 4
R~
hat i

houndary back to the position of the acoustic wall and it will also have the effecr of

reinstating daylight controls at the industrial/residential interfuce as they applied prior to
the transfer of the 5 metre strip to Council, as intended by the Consent Order and as
preserihed inthe Plan The daviight controls will however be applied in the same wan as

Ay l nwi..rtm al marpnertiog n11| not l—\» hu.rh. At aoed v\'r:\’\\'ilﬂ!f\:! il

alcasyvharas 1m tha soama crevy
[ R ak AN S A P o R antaued

the davlight controls are measured from the southeast side of the stnip,

s ditficult to imagine any other problems hikelyv 1o arise as a consequence of rezoning
the S metre strip Phe provistons that apply te the industnial zone. the reasens for them
and ihe assessireinn niera i d}li!:} A t::'at}__\ \{u'urlu: i the Dhisicecd Pl e
industrial sites which adjoin the acoustic wall along the Railway Reserve are. with the

oy O r s o, YRR Y P PPN 'yy'--l LTI s mrbar s it 1
TSI RIS AR A R S SR A TR AN DA B TS S SR S A 1 S Gl T OTNer Tes W Iy

sone are ikely o be atfected by the Proposed Change.
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One subnussion suggested that ownership of the land contained tm the 3 metre strip
vested in the Council as reserve should be transferred back o the adjacent industriai
properties. but that the ongoing maintenance of the plantings should be carried out by
Council. It further recommended that the Plan Change should be abandoned. Had the
Council been awake to the implications of accepting the land at the time of subdivision i
is unlikely that the transter wouid have proceeded [t is also most unlikely {th the
Council would be prepared to plant and maintain land belonging o anotl

reimbursement.

It has been accepted by Council that rezoning the land comprising the 5 metre sirip
‘Residentiai™ 10 give it the same zoning us the balunce of the reserve would be
administrativcly ncater. The same argumeiti applies to the Notice of Reguiiement o
extend the cvelewaviwalkway designation over the S metre stnip  Unless 1t can be
demonstrated that the Plan Change should not proceed. there is no reason why the Notice
of Requirement should not also proceed.

The submissions for and against the zoning of the 5 metre strip “Residential ™ fall clearly
into two groups. One group. predominantly residential property owners. want the strip
zoned "Residential”. with daylight provisions applying at the “new™ boundary. The other
group, comprising largely industrial property owners, want the ‘Industrial® zoning to
remain and a variety of other optious considered, including the abandonment of the
proposed change, gifting of the land to the industrial owners, or Council coming up with

some alternative i

|
e aliciiiall Llinid DIC UL

nsnecified solution,

The Council had never intended that the Railway Reserve be extended. It would have
been preferable if the Environment Court Consent Order of 2001 had survived and the
metre strip remained as part of the industrial subdivision. Now that transfer of the strip
has become a reality the Council could leave the strip with an Industrial zoning but it
would be an anomaly. It makes more sense 10 accord it the same zoning as the balance of
the reserve land. In any event, the transfer of the strip had rendered the daylight
provisions unworkable and the Council considered it necessary to rectifyv this situation hy
reinstating the provisions as they stood subsequent to the signing of the Consent Order.

]

Resource Management Act Considerations

Section 74 of the Act requires that each Council shall prepare and change its District Plan
in accordance with the provisions of Part II: its functions under scction 31 its duty under
section 32 {or pursuant to a direction from the Minister for the Environment; or any

R

regulations.)

The relevant Part [I provisions contained in section 3 of the Act are:

(aj sustaining the potential of natural and phyvsical resowrces exeluding piiveralsi i
meet the reasonahly foreseeable necds of future senerations. and

Fa . L K . - ) A EPR PR 1 e - PR ¥
PO iy P ey 147 RN A R YO R N ] L A L N A SIS AR I S S R T S N (4
environment.
Phe followime section 7 matters are also relevant 1o the neopoged chance:
(h) the efficient use and development of natural and phvsical resources
ot t e s caiaat s cezaa eand e e irs s e o e T

L Al Alrudedrea Aeede L wadald Lrdfatdffe CrdrC fie Lry AP HEb by v ari e

(1) the maintenance and enhancement of the guality of the environment

P Selson Bosoutce Management Plan provades for the needs of indusmrial ¢
residential activities. both of which may be deseribed as nanioral and phn cieal resonrees

i
It provides aress where industrial activities can tahe place. while incorporating provisions
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to ensare that adequate separation distances exast for the provicion of hght to residennal
properties where they adjom mdustrial land. and o acecord them seme protection from
noise. [t 15 considered that the requirements of Part I of the Act are met by the Proposed
Plan Change which strikes an appropriate balance between safeguarding the interests of
the residential owners and allowing for the deyvelopment ot the industrial land to the
north west of the reserve

The efficient use and development of natwral resources would not in my view he
cnhanced by reguiring the industrial <ites to set back o further S metres (approvimatels
from theirr proposed boundary with the Residential zone al the acoustic wall Because of
the acoustic protectuon provided by the wall and the oxtensive separation between the
privale residential properties and the industrial siies, it is considered ihat the section 7
requirements ot the mamitenance ard erhancement of ameniiv vafues and gualite of the
enviropment are not contravened by the Proposed Change

The Section 32 Evaluation. which constitutes part of the documentation for the Proposed
Plan Change. makes it clear that the mtention of the change 18 o reinstate a sttuation that
applied immediately subsequent 1o the signing of the Environment Court Consent Order.
The acceptance of ownership of the § metre strip by Council effectively negated the
effect of' the C ‘onscm ()rder The effecl of’ [he Proposed I’lan C han;__c is to accord thc same

nrr}nr\(x—‘-r‘ I’\\# 1}'\(3 DIQY‘"\ ( ]'\Qﬁf’lﬂ E SOy Q0 'hf—‘ v ,nanr\nrluip A J\ f\f‘ ‘]"\ f—‘\ ﬂ[! 1;’1
proposed Change ts scen as the most appropriate v of achieving th
requlremems of the Act.

The extension of the cycleway/walkway designation DN9 over the 3 metre strip is

B

considered appropriate and in accordance with its application to the balance of the
reserve, It complies with the requirements of sections 168A and 171 of the Act. having no
adverse cffects on the environment. heing reasonably necessary. and not offending any
provisions of the Regional Policy Statement or the Nelson Resource Management Plan.

Recommendation

It is recommended that Plan Change 06/04 be approved and the extension of Designation
DN9 over the 5 metre strip contained in part Lot No 34 DP349332 and [.ot No 34
DP362586 be confirmed.

IN Patiison
Policy Plannming Advisor

o
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. Resoning J,:..E Restdential Nong , Accept in part
i
. It angles at Eastern boundary ”
. £ strip Residential Nong - I Aceeptin part T
L] Bavhgbtangles al Fastern boundary
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. lurther restrictions on (ndustrial operations
o .wm?qn:my:_:,ﬁ ol _.E:mn on Industetal activities One oppused , Reject o
. No pstthcation (or the Change ,
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